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ALBERT J. HICKS 


Jung 12, 1959.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R, 3117] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3117) for the relief of Albert J. Hicks, baving considered the 
same, report favorably thereon with amendments and recommend 
that the. bill ag amended do pass. 

The amendments are as follows: 

Page 1, line 6, strike ‘‘$1,465.27” and insert “$1,555.27”. 

Page 2, lines 2 and 3, strike “in excess of 10 per centum thereof’. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay Albert J. Hicks of Salinas, 


Calif., $1,555.27 in full settlement of his claims against the United 
States for his share of the pay and allowances due his son who was 
killed in action on December 26, 1941, in Luzon, Philippine Islands. 


STATEMENT 


Albert J. Hicks, the beneficiary of this bill, had a son, James A. 
Hicks, who served with the 194th Tank Battalion in the Philippines. 
The son was killed in action on December 26, 1941, in Luzon, Philip. 
pine Islands. The situation was so chaotic at that time that no record 
of Private Hicks’ death was made or forwarded to the War Depart- 
ment in Washington, D.C. The result was that all members of the 
Army then serving in the Philippines about whom no definite informa- 
tion had been received were determined to be missing in action as of 
May 7, 1942, the date of the surrender of Corregidor. Private Hicks 
was included among this group of personnel. Private Hicks’ status 
was that of being officially missing in action until the Army obtained 
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evidence considered sufficient.to establish his death. That evidence 
was received on Au — 19, 1945, and an official determination was 
made that Private Hicks was killed in action. 

Under section 2 of the Missing Persons Act (50 App. U.S.C. sec. 
1002) it is provided that persons officially ammioal to be missing 
in action are entitled to be credited with pay and allowances under 
the conditions of that act. That entitlement to pay and allowances 
in Private Hicks’ case continued under the provisions of that statute 
until the Army received evidence on Augiist 19, 1945, which it con- 
sidered sufficient to establish that he had died in action. The amount 
of pay and allowances accrued to Private Hicks’ account was $2,265.74. 
One-half of that amount, $1,132.87 was paid to Mrs. Mattie bs Hicks, 
the mother of ‘the soldier; and the remaining one-half was reserved 
for Albert J. Hicks, who is the beneficiary of this bill. Similarly, the 
sum of $664.80 representing the personal effects of Private Hicks 
destroyed by enemy action was determined to be due his survivors 
under the then applicable provisions of the Military Personnel Claims 
Act ;'and one-half was paid: to the mother arid the other half reserved 
for the father. The Army report directs the attention of the com- 
mittee to an additional amount of $180 which was refunded to the 
Government by an insurance company representing insurance pre- 
miums received by the company and deducted from the soldier’s pay 
between December 26,,1941, and August 19,1945. Mrs. Hicks was 
awarded $90 of thatsum. ‘The Army therefore observed that this $90 
should be included in the amount stated to be due Mr. Hicks should 
the bill receive’ favorable consideration. On the basis of the facts 
outlined above, the amount, including all’ of the elements which have 
been discussed, should be $1,555.27. 

The only reason that this sum cannot be pail to Mr. Hicks is that 
payment is presently barred by the 10-year statute of limitations 
contained in ‘section 71a of title 31 of the United States Code. How- 
ever, as is clearly. demonstrated by the Army-report on the bill and 
the facts outlined above, there is no question concerning the amount, 
nor of Mr. Hicks’ right to receive the amount apart from the 10-year 
statute. Therefore it is difficult to see how the United States could 
be prejudiced in any way by providing for this payment to Mr, Hicks. 
The evidence presented to this committee astablishes that Mr. Hicks 
did not press his claim to the money because he felt that the money 
would go to the dead soldier’s mother in the event of Mr. Hicks’ 
death. The Department of the Army has indicated that it would 
interpose no objection to relief in this case. Therefore this committee 
has determined that this claimant should receive the amount stated 
in the Army report, and therefore recommends that the bill be amended 
to include the additional amount of $90, and that the amended bill 
be considered favorably. 

DEPARTMENT OF THE ARMY, 
Washington, D.C., May 27, 1959. 
Hon. Emanvet CELier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHatrman: Reference is made to your request for the 
views of the Department of the Army with respect to H.R. 3117, 
86th Congress, a bill for the relief of Albert J. Hicks. 
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This bill provides ‘as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Albert J. Hicks, Salinas, California, the sum of $1,465.27. The 
payment of such sum shall be in full settlement of all claims of the 
said Albert J. Hicks against the United States for his share of the pay 
and allowances due his son, Technician Fifth Grade James Hicks, 
deceased (serial number 20900719), and the amounts due such son 
under the Military Personnel Claims Act of 1945, at the time of his 
death on August 19, 1945.” 

The Department of the Army has no objection to the enactment of 
the above-mentioned bill. 

Records of the Department of the Army show that James A. Hicks, 
son of the claimant herein, was born on October 25, 1919, enlisted in 
the Army on January 12, 1940, and after completion of his training 
was assigned to serve wi*h the 194th Tank Battalion in the Philippine 
Islands. He was killed in action on December 26, 1941, in Luzon, 
Philippine Islands. Because of the chaotic situation that existed in 
the Philippines in the early days of World War II, no record of Private 
Hicks’ death was made or forwarded to the War Department in 
Washington, D.C., and accordingly, Private Hicks, along with all 
other members of the Army then serving in the Philippines about 
whom no definite information had been received was determined to be 
missing in action as of May 7, 1942, the date of the surrender of 
Corregidor. Since no information was subsequently received by the 
War Department to change this status, he remained officially missing 
in action until evidence considered sufficient to establish his death 
was obtained. Such evidence was received on August 19, 1945, and 
on that date an official determination was made that Private Hicks 
was killed in action. 

Section 2 of the Missing Persons Act (50 U.S.C. App. 1002) provides 
as follows: 

“Any person who is in active service and who is officially deter- 
mined to be absent in a status of missing, missing in action, interned 
in a neutral country, captured by an enemy, beleaguered or beseiged 
shall, for the period he is officially carried or determined to be in any 
such status, be entitled to receive or to have credited to his account 
the same pay and allowances to which he was entitled at the beginning 
of such period of absence or may become entitled thereafter, and en- 
titlement to pay and allowances shall terminate upon the date of 
receipt by the department concerned of evidence that the person is 
dead or upon the date of death prescribed or determined under provi- 
sions of section 5 of this Act.” 

Accordingly, the sum of $2,265.74, representing pay and allowances 
due until he was officially determined to be dead, accrued in Private 
Hicks’ pay account. Pursuant to the provisions of Public Law 306, 
79th Congress (60 Stat. 30), one-half of the sum so accrued was given 
to Mrs.. Mattie L. Hicks, the mother of the deceased, and the remain- 
ing. one-half was reserved for Albert J. Hicks, the claimant herein. 
An additional sum of $664.80, representing the value of personal effects 
of James A. Hicks which were destroyed as the result of enemy action 
in the Philippines, was determined to be due his survivors pursuant 
to the terms of the Military Personnel Claims Act (59 Stat. 225, (1945), 
31 U.S.C. 222c, now codified as 10 U.S.C. 2732, 2735) and pursuant 
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to this statute, one-half of such sum was given to Mattie L. Hicks 
and the other half reserved for the claimant. Accordingly, Mattie 
L, Hicks was given a total of $1,465.27, under the Missing Persons 
Act and the Military Personnel Claims Act. In addition, the West 
Coast Life Insurance Co., which had issued an insurance policy on 
the life of James L. Hicks, refunded $180 to the Government, repre- 
senting insurance premiums received by it and deducted as an allot- 
ment from Hicks’ pay between December 26, 1941, and August 19, 
1945, and Mrs. Hicks was awarded $90 of this sum. Therefore, if 
Albert J. Hicks’ claim is meritorious, it is meritorious in the amount of 
$1,555.27; $90 more than the amount set forth in H.R. 3117. 

Administrative settlement of Albert J. Hicks’ claim is barred by the 
act of October 9, 1940 (54 Stat. 1061, 31 U.S.C. 71a), which provides 
that every claim against the Government must be filed within 10 years 
after it has accrued. It has been stated however, “that the purpose 
of the statute of limitations is to require any necessary litigation to 
be brought within such time as the particular facts and circumstances 
may be proved with the utmost certainty and before adequate proof 
has become stale or entirely lost’’ (34 Ken: Jur. sec. 9 (Gum. upp. 
1958)), and since Mr. Hicks’ claim is fully substantiated by existing 
Department of the Army records, it would appear that such policy 
would not be violated by passage of the subject bill. In this connec- 
tion, Mr. Hicks has submitted the following statement to this depart- 
ment, setting forth the reason for his delay in filing his claim: 

“Because of separation and divorce from the deceased mother, 
Martha L. Hicks, I have never felt any claim on properties belonging 
to our children. In the case of James’ estate I have felt it rightfully 
belonged to his mother and because of a 15-year age span I have 
always felt I would precede her in death, thus leaving any monies to 
her. You can tell by records involved in this case that i have been 
completely dependent on my children for the last 10 years, but until 
the death of their mother, July 2, 1958, 1 have always refused sub- 
mitting any claims that could possibly be given their mother to make 
her life easier. 

‘“‘Please take into consideration that we have kept all papers intact 
and truly were in complete ignorance to the fact there was any such 
time limitations involved. Ail correspondence between the Army and 
my late wife only stated: the amounts due as the father’s share are 
reserved for him pending receipt of a claim—never a word to the 
effect there was a 10-year period in which to file a claim.” 

In view of the foregoing, the Department of the Army has no 
objection to the enactment of this bill in the amount set forth therein 
or in the amount of $1,555.27. 

The cost of this bill, if enacted in its present form, will be $1,465.27. 

The Bureau of the Budget has advised that it has no objection to 
the submission of this report. 


Sincerely yours, 
Witser M. Brucker, 


Secretary of the Army. 








